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DETAILED ACTION 

Election/Restriction 

Applicant's election with traverse of the biomimetic peptide histidine-B-alanyl in 
the reply filed on 7/7/2008 is acknowledged. The traversal is on the ground(s) that the 
Office fails to show a lack of unity of invention among the biomimetic peptides. This is 
not found persuasive because each biomimetic peptide would require a different search 
because the different types of biomimetic peptide include dipeptides, tripeptides, 
tetrapeptides, pentapeptides, and hexapeptides which would require an extensive 
search for each different type of peptide. 

The requirement is still deemed proper and is therefore made FINAL. 

Accordingly, claims 1-7 and 17-22 are being examined herein because they read 
on the elected species. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Regarding claims 1, 17-18, the phrase "for example" renders the claim indefinite 
because it is unclear whether the limitation(s) following the phrase are part of the 
claimed invention. See MPEP § 2173.05(d). 

Claim 20 rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant 
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regards as the invention. It is unclear what the cosmetic active principle potentiated by 
the bioactive system is referring to. 



Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-7 and 17-22 rejected under 35 U.S.C. 103(a) as being unpatentable 
over Tur (US Patent 4,844,884) in view of Degwert et al. (US Patent 5,723,482). 

Tur teach cosmetic compositions comprised of ATP (Col. 2, lines 31-50). It is 
taught that the adenosine compounds that are particularly suitable include disodium salt 
of ATP (Col. 3, lines 62-66). Examples 1-5 exemplify compositions with ATP ranging 
from 0.04% to 0.1% by weight, which falls within the range taught in claim 22. Further 
Tur teaches the addition of the amino acid tyrosine and protein hydrolyzate in the 
cosmetic composition (meeting the limitations of claims 17-18; Col. 2, lines 63-68 - Col. 
3, lines 1 -25 and the examples). Tur teaches that the invention can be in the form of an 
emulsion (Col. 5, lines 52-58). 

Tur does not teach compositions comprising an ATP precursor or a biomimetic 
peptide. 
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Degwert et al. teach cosmetic and dermatological formulations comprised of 
carnosine, which is another name for histidine- 6-alanyl (Col. 2, lines 18-26). The 
functional activity of the biomimetic peptide as listed in claims 3 and 4 is considered a 
property of the biomimetic peptide, in this case carnosine. It is noted that a compound 
and its properties are inseparable. In re Papesch, 315 F.2d 381, 137 USPQ 43 (CCPA 
1963). Degwert et al. teach that carnosine is present in the composition in a preferable 
amount of 0.1% by weight to 6% by weight (meeting the limitation of claim 19; Col. 4, 
lines 28-30). Degwert et al. teaches that the formulations can be in the form of 
emulsions, including water-in-oil and oil-in-water types (meeting the limitation of claim 
21 ; Col. 5, lines 23-29). Example 21 teaches that carnosine is dissolved in water, 
meeting the limitation of the bioactive system being included in the aqueous phase in 
claim 21. 

It is prima facie obvious to combine two compositions each of which is taught by 
the prior art to be useful for the same purpose, in order to form a third composition to be 
used for the very same purpose. The idea of combining them flows logically from their 
having been individually taught in the prior art. In re Kerkhoven, 626 F.2d 846, 205 
USPQ 1069, 1072 (CCPA 1980). One would be motivated to combine the ATP taught 
by Tur with carnosine as taught by Degwert et al. in the treatment of skin conditions. 



Conclusion 

No claims are allowed. 
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Contact Information 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Renee Claytor whose telephone number is (571 )272- 
8394. The examiner can normally be reached on M-F 8:00-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreeni Padmanabhan can be reached on 571-272-0629. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Renee Claytor 
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